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　　　It　is　a　great　privilege　for　me　indeed　that　you　have　kindly　invited　me　to　represent

the“Seminar　fUr　lndologie　und　Buddhismuskunde”of　the‘‘　Georg・August－Universitat　”

in　G6ttingen　at　the　auspicious　occasion　of　the　120th　anniversary　of　Rissho，　one　of　the

world’s　leading　centers　of　Buddhist　studies．　In　this　year，　we　have　concluded　an　agree・

ment　of　academic　cooperation　between　our　institutions．　Now　I　have　the　honour　to

elaborate　on　a　subject　which　forms　part　of　the　research　activities　in　our　institute，　viz．

on　the　laws　of　the　Buddhist　Sangha　as　an　early　legislative　system　in　Indian　tradition．

　　　The　Buddha　established　the　Sangha　as　a　community　of　monks　and　nuns　in　order　to

help　them　to　reach　enlightenment．　Life　in　the　Sangha　was　regulated　under　this　very

aspect．　This　point　of　view　has　been　widely　discussed　in　various　studies　of　Buddhist

monastic　law．　In　the　present　report，　however，　I　shall　make　an　attempt　to　stress　a

generally　neglected　aspect　of　the　legal　heritages　of　Buddhism，　viz．　its　importance　as　a

system　of　law　and　its　place　in　ancient　Indian　legal　tradition．

　　　Usually，　only　the　DharmasUtras，　the　Dharmaξastras　and　the　Kautaliya－ArthaSastra

are　considered，　if　one　speaks　of　sources　of　ancient　Indian　Iegal　literature．　Howeverう

despite　the　great　number　of　detailed　elaborations　of　numerous　legal　clauses　in，　for　ins－

tance，　the　ArthaSastra，　we　are　rlot　dealing　here　with　law　books　in　our　sense　of　the

word，　that　is，　with　a　self・contained，　consistent　system，　ensuring　an　independent　dispen－

sation　of　justice．
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　　　When　we　review　the　totality　of　the　transmitted　literary　sources　from　lndian　tradition

we　make　the　surprising　discovery　that　an　ancient　Indian　legal　system　has　been　handed

down　to　us　that　reaches　further　into　the　past　than　the　aforementioned　law　books，　and

that　is　also　more“modern”，　or　to　be　more　exact，　more　advanced，according　to　our

present－day　conception　of　Iaw，　than　all　the　remaining　legal　literature　produced　by

ancient　and　mediaeval　India．　This　is　the　law　of　the　Buddhist　Order　of　monks　arld

nuns．

　　　Buddhist　monastic　law　is　formulated　in　tlle　Vi〃の，ψ加☆α，　i．　e．　in　thc　first　part　of

the　collection　of　canonical　scriptures，　arld　is　supplemented　by　numerous　commentarial

works．　It　is，　naturally，　a　special　Iaw　for　this　Order　only，　and　it　was　devised　with　the

purpose　of　uniformally　regulating　the　legal　affairs　of　the　melnbers　of　the　Buddhist

Sangha．　As　in　Hindu　law，　this　legal　system　is　legitimized　by　a　religious　source，　which，

however，　is　quite　different　from　that　legitimizing　Hindu　Iaw：the　sources　maintain　that

all　the　essential　regulations　of　the　Buddllist　legal　system　were　enacted　by　the　historical

Buddha．　The　Buddha　is　thus　both　a　religious　teacher　and　a　lawgiver．　It　was　held

that－in　theory，　if　not　in　practice－this　law　code　has　remained　valid　without　any

changes　throughout　the　centuries　until　today．　It　can　be　disputed　whether　this　was

really　the　intention　of　the　Buddha．　According　to　a，　in　Iny　view，　quite　believable　tradi・

tion，　shortly　before　his　death　the　Buddha　had　permitted　the　Sangha　to　repeal　the　so．

called“minor　rules”，　This　tradition　further　relates　that，　shortly　after　the　Buddha’s

death，　the　Sangha　decided　not　to　alter　any　of　the　rules　enacted　by　the　Buddha．　The

Sangha，　in　other　words，　relinquished　its　right　to　change　the“minor　rules”．

　　　Apart　from　the　fact　that　a　legitimation　on　a　religious　basis　is　postulated，　Buddhist

monastic　law　has　little　in　common　with　Hindu　law．　The　Buddhist　monastic　rules

regulate　the　life　within　a　community　which　has　set　for　itself　a　purely　religious　goal，

namely　release　from　the　cycle　of　rebirth　and　death．　Such　regulations　must　ensure　that

tlle　members　of　this　community　can　in　fact　devote　themselves，　as　far　as　possible，　to

this　goa1．　The　procedures　themselves　are　almost　completely　of　a　legal　nature，　and　thus

largely　without　direct　reference　to　the　way　of　liberation　as　taught　by　the　Buddha．　IIl

assessing　this　legal　system，　the　majority　of　modern　readers　of　tlleγinaya♪itakαhave

allowed　themselves　to　be　decieved　by　some　of　the　stories　which　preceed　the　actual
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regulation．　These　stories　give　accounts　of　the　precedent　which　gave　rise　to　the　pronou－

ncement　of　a　rule　and　many　of　them　contain　sermons　and　religious　instructions．

While　it　is　true　that　these　stories　form　a　part　of　the　text，　they　are　not　a　part　of　the

legal　SyStem．

　　　Afurther　necessity　resulting　from　the　goal　set　for　the　Sangha　is　the　strict　avoid・

ance　of　conflict　with　state　and　society．　The　monks　are　to　behave　decently　and　cause

offence　to　none．　No　one　who　is　in　the　service　of　the　king　or　is　in　debt　bondage　may

be　accepted　into　the　Sangha．　An　entire　series　of　relevant　regulations　served　to　ensure

that　the　Sangha　would　not　run　into　con伍cts　with　the　secular　powers　and　secular　law．

As　is　well　known，　communities　of　ascetics　with　their　own　internal　regulations　were

quite　common　in　ancient　India．　The　conditions　prevailing　in　society　enabled　sし1ch

communities　of　ascetics　to　exist　within　the　Hindu　social　order　without　coming　into

confiict　with　this．　Orl　the　other　hand，　they　were　allowed　to｛gnore　the　validity　of　this

Hindu　social　order　for　the　life　within　their　own　communities．　The　possibility　to　comple－

tely　withdraw　froln　social　life　as　a　Sal17・1）Jδsill　provided　the　social　framework　for　such　a

Sltuatlon．

　　　Among　the　principles　resulting　from　these　circumstances　belongs　the　separation　of

Sangha　and　state，　even　in　predominantly　Buddhist　societies．　In　the　course　of　history，

however，　this　principle　became　increasingly　disregarded．　The　holders　of　state　authority

naturally　wanted　to　exert　influence　on　the　Buddhist　communitjes．　That，　on　the　other

hand，　the　Buddhist　Order　could　become　a　powerful‘‘state　within　a　state”whose

influence　in　some　Theravada　countries　occasionally　was　stronger　than　that　of　the

secular　powers，　and　that　it　could　even－as　in　Tibet－become　a　state　power　itself，

resulted　froln　several　factors，　which　I　cannot　go　into　here．　Such　a　developlnent　cert・

ainly　contradicts　the　spirit　and，　in　part，　the　letter　of　the　Vinaya．　But　this　develop－

ment　is　hardly　known　to　have　occurred　in　the　Indian　‘‘motherland”，　even　during　those

periods　when　Buddhism　exerted　considerable　influence．　One　of　the　prerequisites　of　this

development　was　the　fact　that，　as　will　be　explained　later　on，　large　domains　of　Sangha

life　were　not　regulated　in　the　Vinaya　because　they　were　considered　irrelevant　for　the

life　of　the　early　Sangha．
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　　　The　text　of　Buddhist　legislation，　i．　e．　theγ幼の’oρ娩α，　has　been　handed　down　in

various　recensions　which　deviate　from　one　another　in　many　details．　These　deviations

resultfrom　the　Buddha’s　order　that　his　teachings　were　not　to　be　codi丘ed　in　the　form　of

acorpus　of　holy　scriptures　such　as　the　Vedas，　but　rather　that　they　be　allowed　to　be

freely　transmitted　in　the　relevant　dialect　of　the　people．　Thus　it　is　not　at　all　surprising

to　find　regional　differences．　It　was　not　before　the　formative　period　of　the　various　so・

called　schools（nikaya）that　the　texts　were　codified．　The　most　consistent　codification

of　the　canon　was　carried　out　bv　the　Theravadins．

　　　The　aforementioned　textual　differences　concern　no　fundamental　questions，　but　only

relatively　unimportant　details．　Moreover，　the　structure　of　all　the　versions　of　the

Vinaya　remains　the　same，　and　this　may　be　said　of　all　the　legal　clauses　of　basic　impor・

tance　as　well．　The　legal　clauses　are　embedded　in　such　reports　as　mentioned，　viz．　in　the

storles　preceeding　the　promulgation　of　a　rule；these　stories　describe　the　eventoccaslon－

ing　their　proclamation　by　the　Buddha，　thereby　legitimizing　the　particular　regulation・

Whereas　it　is　quite　obvious　that　these　stories　were　being　handed　down　quite　freely

during　the　period　of　purely　oral　transmission，　the　legal　clauses　themselves，　as　well　as

the　legal　formulas，　were　rather　exactly　formulated　much　earlier．

　　　Every　version　of　theγ初の’ap　i『々a　begins　with　theγ〆，2のノavibha27ga，　which　contains

the　rules　of　the　P宿伽o々kha（skt．　P尼励20々ξα），i．　e．　the　confession　formula，　together

with　the　introductory　stories，　and　followed　by　commentaries　on　the　particular　rule　and

the　discussion　of　special　cases．　Particularly　here　do　we　f］nd　legal　principles　which

appear　astonishingly　modern．　For　example，　a　first　offender　is　exempted　from　punish－

ment　according　to　the　legal　principle“nulla　poena　sine　lege”；intentional　acts　are

distinguished　from　acts　of　negligence；the　perpetrator’s　unsoundness　of　mind　as　well　as

the　assesslnent　of　the　trial　are　regulated．

　　　The　legal　acts　of　the　Sangha，　each　of　which　must　be　carried　out　under　the　use　of　a

prescribed　text，　are　regulated　in　the　Kkandkaka　（Sanskrit　equivalent：Vinayavasttt），

the　second　section　of　theγ初αッ⑳加々a．　These　legal　formulas（ka力・lmavaca　；Skt．々arma一

頒cα傾）provide　the　framework　for　the．Kkaizdhalza　in　a　way　similar　to　the　Patimokkha

providing　the　framework　for　the　Vi〃の，a〃励αノ？gα．　Most　versions　of　the　Vi　zayapita〃a
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contain　a　third，　evidently　more　recent　section　constituting　both　a　sort　of　supplementary

and　complimentary　work．

　　　As　early　as　in　1881，　Hermann　Oldenberg　in　his　still　up・to－date，　classical　treatment

of　early　Buddhism，　vigorously　pointed　out　to　what　a　great　extent‘‘the　external　regula．

tions，　which　establish　the　spiritual　customs　and　the　ecclesiastical　law　of　the　life　within

this　monastic　community”follow　firm　legal　norms．

　　　It　is　quite　surprising　that　later　Buddhological　research　has　almost　completely

neglected　the　investigation　of　the　I／inayαpi『akαas　a　legal　source，　though　it　has　made

tremendous　progress　in　nearly　every　other　area　since　the　apPearance　of　the　first　edition

of　Oldenberg’s　Bttdゴha　l　l　l　years　ago．　My　search，　three　decades　ago，　for　useful　works

on　Buddhist　monastic　law，　to　be　used　in　the　context　of　the　discussion　on　the　interpre．

tation　of　A白oka’s　so－called　schism　edict，　was　unsuccessful．　Only　by　referring　to　an

interpretation　taken　directly　from　the　source　was　I　able，　at　that　time，　to　clarify　the

meaning　of　the　word　sahgha　as　a　legal　term．　Despite　the　publication　of　several　books

on　the　subject　in　the　meantime，　Andr6　Bareau，　thirty　years　later，　in　his　most　recent

research　report　in　the　1991－92　Collさge　de　France　yearbook，　was　still　given　cause　to

characterize　this　area　as“generally　much　neglected　in　the　west．”

　　　One　of　the　most　noticeable　features　of　the　y∫，zayap如肋is　the　almost　complete

absence　of　contradictions　within　this　system．　This　is　achieved，　where　necessary，　by　the

provision　of　exceptions　to　the　rules．　There　are　practically　no　instances　in　the　Vinaッα一

Z）i∫々a　of　the　Pali　school　where　contradictory　rules　apPearing　in　different　passages

would　result　in　inconsistencies　in　the　Buddhist　administration　of　justice．　The　corpus　of

texts　was　quite　clearly　sublected　to　a　deliberate　and　systematic　redaction．

　　　Nonetheless，　the　traces　of　historical　development　have　not　been　completely　blurred．

As　early　as　in　1879，01denberg，　in　the　introduction　to　his　edition　of　the　Mahaりagga，

pointed　out　that　two　terms　indicating　categories　of　offences　are　used　in　the　K加ndhalea

for　violations　against　the　stipulated　conduct　which　do　not　apPear　in　the　P〔7tiinOkんha．

These　are，　namely，　dukkata　for　a　misdemeanour　and『加〃αccαッαfor　a　serious　ofFence．

In　this　connection　Oldenberg　points　out　that　knowledge　of　the　PatiMO々々ha　rules　is
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assumed　throughout　the　Kka7idhaka　；that，　in　other　words，　the　construction　of　the

complete　system　and　the　integration　of　the　various　stages　of　historical　development

within　this　system　have　been　achieved．　The　PatiMOhkha，　which　was　completed　earlier，

was　consulted　extensively　during　the　redaction　of　the　Khandhaka．

　　　The　utilisation　of　this　legal　system　necessitates　knowledge　of　the　entire　Vinaya．

This　holds　true，　of　course，　for　the　interpretation　of　these　texts　as　well；they　must　be

understood　as　part　of　the　complete　context，　and　not　as　collections　of　isolated　statements．

It　is，　furthermore，　necessary　to　refrain　from　reviewing　the　Vie？ayapitaka　as　a　work

that　can　be　understood　by　simply　reading　it　sentence　to　sentence．　The　majority　of

authors　who　have　written　secondary　literature　on　this　subject－that　is，　works　which

attempt　to　describe　early　Buddhist　monastic　jurisprudence－work　with　methodological

theories　which　actually　hinder　a　correct　understanding　of　this　Iegal　system．　Several

authors　attempted　to　reconstruct　the　historical　development　of　the　Buddhist　monastic

tradition　without　understanding　or　even　recognizing　that　the　system　of　rules　is　a　closed

system．　The　result　is　an　unsystematic　mixture　of　information　taken　from　the　texts　and

speculations　yie！ding　an　indistinct　picture．　To　give　a　characteristic　example　of　such　a

treatment，　I　cite　Sukumar　Dutt’s　Early　Bttddhistルτoηαc万sチη（published　in　1924）．　This

handbook　is　today　still　often　used　and　quoted．　This　holds　true，　in　many　respects，　for

most　of　the　more　recent　works　on　the　subject，　which　all　follow　more　or　less　the　same

pattern　of　description．

　　　Another　group　of　authors　work　with　a　purely　comparative　method．　They　assume－

with　certain　restrictions　quite　correctly－that　the　regulations　common　to　all　Vinaya

recensions　are　original，　or，　at　least，　very　old．　In　so　doing，　these　authors，　however，　loose

sight　of　the　legal　system　which　is　found　in　the　particular　text　and　which　must　serve　as

the　basis　for　a　historical　analysis．

　　　An　exception　to　this　is　the　indigenous　literature　in　Buddhist　jurisprudence，　i．e．

works　which　are　intended　for　the　practical　use　of　the　Sangha．　Such　works　are　written

in　Sinhalese，　Burmese　or　Thai．　Only　one　large　work　of　this　type　has　been　translated

into　a　Western　language；namely，　Vinaya7n　z‘々ha，　written　by　Vajirafiana　Varorasa（18

60－1921），Sangharaja　in　Thailand．　The　Thai　version，　published　in　1921，　was　translated

into　English　in　three　volumes　and　published　between　1969　and　1983，
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　　　1n　order　to　exemplify　the　necessity　of　understanding　the　regulations　of　the　Vinaya

as　a　complete　system，　I　would　like　to　return　to　the　aforementioned　interpretation　of　the

so・called　schism　edict　of　A§oka（see　my　paper，“A白okas　Schismerledikt　und　der　Begriff

Sanghabheda”，　M7iener　Zeitschrift　fiir　die　Ku　nde　Siid一π〃∂　Ostasie7iS　5，　1961，　18－52）．

In　this　inscription　we　read　saηi・ghe　sa　fn　ag（g）θ々α「杉，　sα”？ghasi　7ro　lahiJ，e　bhede．・“The

unity　of　the　Order　is（re）established．　Aschism　within　the　Sarpgha　cannot　be　tole・

rated”，　following　Alsdorf’s　1959　translation　（、κ1θ幼θSchriften，　p．416）．　Alsdorf，　like

other　scholars　prior　to　him，　founded　his　interpretation　of　this　passage　solely　on　the

accounts　of　Aloka’s　Sangha　reforms　found　in　the　Pali　chronicles，　particularly　the

M励⑳α”2sα．　Now，　it　is　undoubtedly　true　that　the　inscription　refers　to　the　same

monastic　reform　as　that　mentioned　in　the　chronicles．　However，　Alsdorf　overlooked　the

fact　that　the　interpretation　of　the　terms　must　be　sought　in　sources　other　than　the　Pali

chronicles，　which　were　composed　a　half　millenium　after　the　inscription．　It　is　important

to　bear　in　mind　that　we　are　concerned　here　with　one　of　the　so－called　Buddhist　edicts；

A§oka　is　formulating　an　instructicn　to　the　Sangha．　It　is　thus　to　be　assumed　that　the

king　is　applying　legal　terminology　used　by　the　Buddhists，　particularly　since　he　is　laying

down　law　in　his　edict，　or，　to　be　more　precise，　is　effectuating　and　commanding　the　appli－

cation　of　Buddh｛st　law　with　the　autllority　of　the　state．

　　　We　do　find，　in　fact，　the　relevant　terms　and　the　rules　in　the　Vinaya　which　underlie

A60ka’s　edict．　We　find　the　combination　of　the　terms　sai：igha　and　sanaagga　in　the　rules

for　the　carrying　out　of　the　itposathafeamma，　i．　e．　the　regular　confession　cerelnony・

Concerning　this，　the　Buddha　said：αnu　ja　？1　aM　i．　sa〃lagga－na7？1　tfPosathakainmai？2，‘‘Iorder

the　confession　ceremony　for　a　complete（community　of　monks）”（ルfa乃avαgga　II．5．1）．

Most　Vinaya　interpreters　down　to　the　present　day　have　translated　the　word　oタz2イ声励2ゴ

as‘‘I　permit”，“IaUow”，　both　of　which　are　incorrect　in　this　context：it　means

“ Iorder”　here．

　　　The　text　（Mα碗元uα99α　II．　5．　2）　explains　how　∫α〃1agga　is　to　be　understood：

anzイ元θ7砲ηゴ＿e〃励α緬sδ〃laggi　YδVataε妬頒∫o．　The　condition　of　completeness（of　the

Sangha）is　therefore　ful創1ed　when　all　the　monks　of　one　particular　residential・district

（励δ∫のhave　assembled．　Since，　however，　reservations　of　uncertainty　may　arise　concern・

ing　the　actual　boundaries　of　a　residential　district，　this　legal　termク頒sαis，　by　Ineans　of
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another　terrn，　defined　rnore　precisely：αη」‘ノδ力δ〃7∫．．。　si211alll　sallllllallitu7n，　tt　I　order　a

boundary（siMδ）　［for　the　residential　district］　to　be　established”　〈．Mahδvagga　II．6．1）．

Siind　thus　rnore　closely　defines　dvdsa　as　is　necessitated　for　the　execution　of　legal

procedures．　Avθsαis　the　term　which，　in　its　negative　formα）2一励δsα，“the　place　where

there　are　no　monks’dwellings”，　also　appears　in　Aξoka’s　inscription．　The　word　s油ぼ

which　normally　means　simply“boundary”，　acquires　the　special　meaning　here　of　the

district　from　which　all　monks　must　assemble　in　full　number　in　order　to　carry　out　a

valid　confession　cerelnony．　In　the　case　of　several　avdsas　being　within　one　si”1（a－，　a

further　regulation　provides　that　all　the　monks　of　these　dvaSaS　must　assemble　together

in　one　place．　Thus，　dvasa　is　to　be　taken　here　in　its　nontechnical　sense　of　silnply

“ monks’dwellings”．　This　juxtaposition　of　technical　and　conventional　word　usages　has

led　to　considerable　problems　in　the　attempts　to　interpret　the　Vinaya．　Thus，　we　can

determine　only　within　the　given　context　whether，　for　example，　dha・nniia，　as　it　appears

in　theγカ2の⑳〆「α々α，　means　the　teaching　of　the　Buddha，　Le．　the　teaching　of　the　path　to

liberation，　or　the　law　promulgated　by　the　Buddha，　i．e．　the　entirety　of　the　Villaya

regulations，　as　the　technical　usage　would　have　it．

　　　The　fundalnental　significance　of　the　srタ刀δrules　is　shown　by　the　fact　that　any　legal

act　is　valid　only　if　execしited　within　a　validly　established∫豆力2σ．　This　is　of　prime

importance　for　the　z｛pasa”ipad6，　the　ordination　of　the　monk．　The　regulations　concern－

ing　the　s物6，　which　do　not　appear　until　the　second　chapter　of　the　Mahdvagga，　are

presupposcd　for　the　ordination　proceedings，　which　are　described　in　the　first　chapter．

So　here，　too，　tlle　legal　codex　must　be　grasped　as　a　whole　and　not　be　divided　into

parts　to　be　applied　in　isolation．　Starting　from　these　presuppositions，　Petra　Kieffer－

PUIz（in　a　G6ttingen　dissertation　soon　to　be　published，　in　an　expanded　form，　under　the

auspices　of　the　Waldschmidt－Stiftung）has　investigated　all　the　rules　and　references　to

rules　concerning　s’IM元in　the　Theravadin　Vinaya，　the　Sa，na7itap元sac／∫妬，　i．　e．　the　classical

comlnentary　on　the　Vinaya，　and　the　MUlasarvastivadinγ；〃の’αz，astt，，　and　has　presented

the　Vinaya　in　this　context　as　a　self－contained　lcgal　system、　Asimilar　investigation

into　the　other　fundamental　rule　complexes　would　be　requied　for　further　research　on　the

legal　system　of　early　Buddhism．

The　early　Buddhist　Sangha　thus　possesscd　a　self－contained，　well－ordered　system　of
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1egislation，　which，　replacing　the　deceased　Master，　subsequently　enjoyed　the　highest

authority　in　the　regulation　of　all　legal　questions．　The　textual　historians　wouid，　however，

contradict　us　here；for，　as　mentioned　before，　we　find　not　only　varying　recensions　of　the

VinayaPitaka　among　the　several　schools，　but　also　traces　of　historical　development　with・

in　the　texts．　Nevertheless，　I　believe　that　comparative　studies　have　advanced　suHicient

arguments　showing　both　that　the　fundament　of　this　system　can　be　dated　back　to　the

earliest　stages　of　Buddhism　and　that　this　fundament　is　the　creation　of　a　single　man，

namely，　the　historical　Buddha，　as　Oldenberg　has　shown．　The　existing　concepts　were

further　expanded　and　def］ned　during　the　early　history　of　the　Sangha．　Rules　contained

in　the　Pali　Vinaya　show　to　what　exterlt　perfectionism　and　theory　were　effected　here．

One　such　example　is　the　oiddipara　s吻δ，　lying　on　both　sides　of　a　river，　both　banks

within　the　s吻ぼbeing　connected　by　a　bridge．　The　legal　position　could　conceivably

come　into　question　when，　in　the　course　of　a　legal　act　of　the　Sangha，　a　boat　carrying

monks　belonging　to　the　same　community月oats　through　the　area　of　the　river　which

is　within　the　simd．　There　is，　of　course，　a　ruling　for　such　a　case．　In　a　ruling　in

another　section　of　the　text，　it　is　established　that　a　river　as　a　whole　does　not　constitute

asf7姫∫thus，　the　area　of　the　river　contained　within　the　nadlparδs初2∂does　not　belong

to　the　srη2δ．　The　travelling　monks，　then，　do　not　endanger　the　validity　of　the　legal　act

（P．KiefFer’PUIz，§2．4．2）．　There　are　numerous　such　examples　within　the　existing

conceptual　system　of　rules　to　exceptional　cases，　in　part　much　more　complicated　than

that　just　cited．

　　　The　system　of　legislation　used　by　the　early　Buddhist　Sangha　is　no　less　systematic

than　the　admirable　system　of　class　ical　Indian　grammar　which　has　been　codified　in

the　work　of　Papini，　and　its　detailed　study　remains　one　of　the　great　challenges　of

Buddhological　research．

　　　On　the　other　hand，　it　is　remarkable　that　new　problems　which　could　not　yet　have

arisen　in　the　days　of　the　Buddha　or　in　the　period　shortly　after　his　dernise　are　in

principle　not　addressed　in　the　Vinaッ鋤批力o．　Thus，　the　term勿ゐ⑳a（actually‘‘group”）

appears　nowhere　in　the　Vinaya．　This　term，　unquestionably　going　back　to　an　early

period，　has　been　the　generally　current　term　for　the　so－called　schools　of　Buddhism　at　the

time　of　the　final　formulation　of　the　Vinaya　recensions　as　we　now　have　theln，　but　it　had
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no　place　in　a　system　of　rules　as　promulgated　by　the　Buddha　himself．　However，　the

members　of　these　Nikayas　took　great　pains　to　regulate　their　affairs　according　to　the

general　principles　of　the　Vinaya．　As　long　as　they　did　this，　the　formation　of　such

“ groups”were　dhammika，　legitimate　according　to　the　Vinaya．　Only　when　these　rules

were　broken　could　a　sa？？ighabheda，　i．　e．　a　schism　in　the　Order，　occur．

　　　As　indicated，　numerous　areas　of　law　were　left　unprovided　for．　Such　areas　were

covered　by　common　law　or　by　lccaUaw．　Particularly　were　the　majority　of　questions

concerning　the　property　of　the　Order．　This　type　of　dualistic　legal　system　exists　down

to　the　present　day．　I　described　this　system，　as　it　exists　in　Sri　Lanka　and　in　Burma，　in

my　monograph　Bu　dd　hismt‘s，　Staat　ttnd　Gese〃Scカψ，　in　1966　and　1967　respectively．　The

development　of　a　hierarchy　with　Nayakatheras，　in　Southeast　Asia　with　a　Sangharaja，

etc．，　also　belongs　to　the　area　of　Buddhist　common　law．　All　of　these　developments

alter　nothing　concerning　the　legal　acts　of　the　Sangha，　which　are　stipulated　in　the

Vinaya　arld　are，　down　to　the　present　day，　carried　out　in　accordance　with　the　old　rules，

and　they　do　not　diminish　the　fundamental　importance　accorded　the　validity　of　the

sim6，　within　which　the　Sangha　assembles．　The　legitimation　of　the　Sangha　in　the

unbroken　succession　of　conferred　ordinations，　going　back　to　the　Buddha　himself，　is

dependent　on　this．　This　holds　true　not　only　for　the　Theravada　tradition，　but　also　for　the

monastic　communities　of　the　Tibetan　Buddhism，　for　whom　the　MOIasarvastivadin

version　of　the　Vinaツapitaゐa　is　valid．

　　　　It　has　frequently　been　claimed　that　the　Buddhist　Order　was　modelled　after　the

legal　priciples　prevailing　in　the　ancient　Indian　aristocratic　repubiics．　Some　principles，

such　as　the　equality　of　all　members　of　the　Sangha　or　the　rules　for　voting，　seem　indeed

to　take　this　ancient　system　as　a　model．　Further　deliberation　in　this　respect　seems　to

me　to　be　pure　speculation，　since　we　possess　only　very　Iittle　information　on　the　structure

of　these　ancient　aristocratic　republics．　Ihave　the　impression，　rather，　that　Buddhist

monastic　legislation　was，　with　the　exception　of　such　basic　principles，　a　new　creat】on．

　　　It　is，　furthermore，　quite　remarkable　that　the　secular　legal　systems　of　the　countries

having　Buddhism　as　a　state　religion　have　been　little，　if　at　all，　influenced　by　Buddhist

jurisprudence．　Thus，　traditional　Burmese　law　is　an　adaptation　of　Hindu　law，　recorded

in　the　Burmese　versions　of　the　I）harmagastras．　The　same　holds　true　for　the　remaining
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Buddhist　countries　of　South　East　Asia；whereas　common　law　was　valid　in　Sri　Lanka

until　superseded　by“Roman　Dutch　Law”in　the　17th　century．

　　　In　recent　times，　Buddhist　leaders　saw　in　Buddhist　jurisprudence　a　model　for　secular

law，　accentuating　in　particular　the　principle　of　equality．　This　has　been　stressed

particularly　by　Bhimrao　Ramji　Ambedkar　who　is　often　apostrophized　as　the“father　of

the　Indian　constitution．”For　Ambedkar，　Buddhist　monastic　law　represents　the　educa－

tional　model　upon　which　the　secular　law　of　human　society　should　be　built．　The　con－

straints　of　repressive　traditional　socio・political　systelns，　like　the　caste　system　in　India

must　be　completely　removed．　Ambedkar　and　other　Buddhist　leaders　formulated　the

task　of　Buddhists　in　this　world　as　their　obligation　to　work　for　a　better　society　based　on

th・g。id・・lines　as　c。nt、i。。d　i。　th。　p，i。，iples。f・B。ddhi、t　m。。。、ti。1。㍊

1）　The　author　wishes　to

　text　into　English．

thank　Mr．　Glenn　Wallis　for　translating　the　original　German


